most violent persons who are funneled into the mental health system. This article will show that present legal and ethical obligations of care givers in the emergency setting all but preclude the possibility of shunting violent persons, once they have been evaluated, out of the system of psychiatric care. Achieving Szasz's goal, which is to some extent endorsed by many psychiatrists who otherwise repudiate his ideas, 3 would require either a substantial restructuring of legal controls over medical care or apre-evaluat'on diversion of dangerous persons to the criminal justice system.
In order to develop this argument, this article will: (1) consider the problem of evaluating potential dangerousness as seen in the psychiatric emergency room, (2) develop a typology of dangerous persons who are seen in that setting, and (3) explore the legal duties that force the mental health system to retain responsibility for controlling dangerous persons once an evaluation has been performed.
II THE SPECTER OF VIOLENCE TOWARD OTHERS IN THE EMERGENCY

ROOM
Although for many years it was argued that the mentally ill are no more dangerous to others than are nonmentally ill persons, lately there has been some reevaluation of this position. As summarized by Steadman, 4 and Rabkin, 5 several research studies have recently found that the arrest rate of ex-mental patients is now greater than that of the general population. For example, a 1978 New York study conducted by Steadman, Cocozza and Melick (Steadman study) found that ex-mental patients were about three times more likely than the general population to be arrested for crimes of violence. 6 The great majority of mentally ill persons do not behave violently towards others,' but a minority of such persons do. The Steadman study found that, following discharge from psychiatric institutions, 1.7% of patients were arrested for violent crimes over a nineteen-month period. 8 Some institutions or mental health personnel must assume responsibility for the immediate management of far higher proportions of violent mentally ill persons. 9 Pepper, in discussing the changing climate in the arena of community treatment, especially problems in treating younger, more difficult patients who are no longer chronically hospitalized in state hospitals, notes that of 100 such patients recently evaluated, fully 10% had been Two recent articles, one by Monahan, Caldeira and Friedlander (Monahan study) I I and one by Bonovitz & Bonovitz1 2 have shown how police, in the exercise of their discretion, tend to bring to mental hospitals for evaluation and admission persons who have committed violent acts but who, because they are believed to be mentally ill, are judged by the police to be more suitable for admission to a hospital than for confinement in prison. As noted by Bonovitz & Bonovitz: "In general, police were reluctant to arrest even assaultive mentally ill individuals who were resistant to treatment. On two occasions the officers went to great lengths to talk relatives into seeking involuntary civil commitment rather than pressing criminal charges."' 3 Levine, in his review of the records of 100 hospitalized patients, found that among those who had apparently broken the law prior to hospitalization, a substantial minority had committed a variety of serious crimes.'
4 Changing commitment laws, under which commitment is increasingly restricted to persons who are not only mentally ill but who also fit statutory definitions concerning dangerousness to others or self,1 5 also contribute to a climate in which persons deemed clearly dangerous and in need of immediate control as well as mentally ill are brought to psychiatric emergency rooms for evaluation.
A Profile of the New Chronic Patients -Young Adults Who Need Continued Rescue, ROCHE REPORT:
FRONTIERS OF PSYCHIATRY, Jan. 1, 1982, at 6 (interview with Pepper).
It is of some interest to note these developments in light of Rabkin's conclusion (on the basis of her review of virtually all relevant research studies so far performed) that:
At the present time there is no evidence that their [discharged mental patients'] mental status as such raises their arrest risk; rather, antisocial behavior and mentally ill behavior apparently coexist, particularly among young, unmarried, unskilled, poor males, especially those belonging to ethnic minorities ....
The major factor associated with increases in arrest rates of discharged mental patients in recent years is the increased proportion of mental patients who have arrest histories before their hospitalization. Rabkin, supra note 5, at 25.
Others, especially Stephen Morse, have also questioned whether there is scientific data that allows us to conclude that criminal behavior committed by the mentally ill is, in fact, invariably or causally related to mental illness. Morse, Crazy Behavior, Morals, and Science." An Analysis of Mental Health Law, 51 S. CAL. L. REV. 527, 581-90 (1978) .
Steadman and his coworkers have argued that the increased arrest rate of ex-mental patients is due to the changing clientele found in mental hospitals. See Steadman, supra note 6, at 820. Concerning future risk, the Steadman study found that the ex-mental patients more likely to be arrested following hospitalization were those with arrests prior to hospitalization (the larger the number of previous arrests the greater the risk for subsequent violent arrest), with younger age, and with a diagnosis of drug abuse, alcoholism, or personality disorder. These types of ex-mental patients were more likely to be arrested than those with diagnoses such as schizophrenia, neurosis, or organic brain syndrome, illnesses or impairments of a type that psychiatrists have more traditionally preferred to treat. The argument of Melick, Steadman, and Cocozza is particularly germane to this paper:
[I]f one is looking for mechanisms entirely within the realm of civil law (to explain the increased number of offenders in New York State mental hospitals) the emergency commitment procedures would appear to be the primary mechanisms for admitting persons to state mental hospitals who could have had criminal charges lodged against them as dangerous, thus shifting their placement from the criminal justice system to the mental health system. 17
Thus the psychiatric emergency room is faced with the task of evaluating substantial numbers of persons who have demonstrated, threatened, or may have the potential for violent behavior. But not all observers are pleased with the apparent result, namely, that large numbers of violent or potentially violent persons are hospitalized in psychiatric facilities. Monahan, Steadman and his colleagues, Szasz, and even psychiatrists such as Alan Stone' 8 (who argues that some competent, dangerous, mentally ill persons may not be fit subjects for commitment) suggest that certain persons who are admitted to mental hospitals might instead better be handled (and possibly treated) by the criminal justice system.'
9
The greatest reason such violent patients pose problems for hospital staff is that once hospitalized these patients constitute a potential danger to other patients or to the staff itself. If assaultive in the hospital, they may compromise the treatment milieu or the hospital's obligation to protect other patients from harm-an obligation increasingly recognized by the courts as a legal duty of psychiatric hospitals and staff. 20 The attention of those concerned with these issues is appropriately focused on 16. J. MONAHAN the emergency room where dangerous patients are initially evaluated and where the decision is made to admit or to make alternative dispositions. As a result of evaluating potentially dangerous persons, emergency room staff may decide to admit the patient to the hospital (voluntarily or involuntarily) or to outpatient treatment, to return the patient to the police for arrest or for release, to warn others including the police of the patient's dangerousness, or conceivably to do nothing more than to send the person home. After reviewing the variety of clinical presentations that are likely to be observed in the emergency setting, this article will consider the difficulties involved in selecting any option that shifts responsibility from the mental health system to the criminal justice system. 22. This paper cannot explore in detail the multiplicity of definitional, conceptual, and empirical problems inherent in the task of predicting dangerousness or in classifying persons as imminently dangerous to others. For a discussion of these issues, see generally J. MONAHAN . The legal definition of persons as "imminently dangerous to others" for purposes of mental health commitment will vary according to a given state's statutory definition of dangerousness. This paper is specifically concerned with persons deemed likely to be imminently dangerous to others because they have already committed a violent act towards other persons, or because they have threatened such an act and it is believed by mental health personnel that absent mental health treatment (or some other type of handling) such persons will shortly fulfill their threats.
III
In assessing a person's "dangerousness to others," clinicians should address the probability of occurrence of forthcoming violence and the nature and imminence of the violence towards others. In Pennsylvania, for example, clear and present danger to others is shown by: " [E] stablishing that within the past 30 days the person has inflicted or attempted to inflict serious bodily harm on another and that there is a reasonable probability that such conduct will be repeated. Despite the unavailability of well-controlled clinical studies on the subject, most mental health clinicians are familiar with patients who manifest violence towards others only in the throes of acute psychiatric illness and thus presumably as a result of that illness. For example, Detre and his coworkers, in delineating a "nosology of violence," describe one group of violent patients that includes patients with paranoid schizophrenia (morbid jealousy), schizophrenic or schizophreniform psychosis, severe manic excitement, and post-partum psychosis. 23 Such patients behave violently towards others but do so only when they are ill and often in a stereotypic manner. Kermani, in a study of fifty-three hospitalized assaultive patients, delineates a somewhat similar group of patients who reveal no history of sustained violence or of psychopathic-antisocial behavior occurring independently of mental illness. When violent, these patients appear to be reacting in response to delusional thoughts. They give few warning signals before the onset of violent behavior.
24
Although, as Morse argues, 25 the above clinical points do not necessarily negate certain logical problems in attributing patient violence directly (or in a unicausal way) to mental illness, the "longitudinal" or life history perspective on these patients renders them, from the perspective of the clinician, reasonable candidates for psychiatric hospitalization. The patient's history clearly reveals that treatment "makes a difference" in the patient's behavior. This is a pragmatic stance, but it is also one based upon the clinician's perception that to pursue alternative dispositions for the patient other than those that involve primarily treatroom personnel should go about assessing dangerousness, or how to predict that a person will behave in a manner dangerous towards others. This subject has been comprehensively reviewed recently elsewhere. See J. MONAHAN, supra note 16.
Although it is sometimes argued that the empirical literature has failed to demonstrate the clinician's capacity to predict dangerous behavior (at least over the longer term), AMERICAN PSYCHIATRIC ASS'N, supra note 7, at 23-26, prediction of imminent dangerousness towards others is a prediction that clinicians routinely make. This occurs, for example, when certain patients are hospitalized or when, once hospitalized, these patients are put into seclusion, are removed from seclusion, or are discharged. As Monahan has also noted, there is no empirical study that shows clinicians cannot predict violent behavior towards others over periods of up to several days. Monahan, Prediction Research and the Emergency Commitment of Dangerous Mentally ill Persons. A Reconsideration, 135 AM. J. PSYCHIATRY 198, 200 (1978) . See also Shah, Dangerousness, supra, at 160-61, for a critique of the idea that prediction of dangerousness is impossible under all circumstances.
The consensus of the recent literature on this subject is that in predicting dangerousness for purposes of commitment mental health professionals should not focus only upon the patient's present mental status (e.g., extent of patient agitation, paranoia, delusional ideation, the nature and direction of the patient's threats), but also upon the circumstances and history of the patient's previous or ongoing violent behavior and upon the provocations towards violence that now exist or are likely to exist as a function of the patient's future environment. ment for illness would be morally wrong and unfair since the patient manifests major mental illness and cannot fully control his behavior. Because controlling the threat posed by this type of patient involves treating the primary psychiatric condition (treatment usually consisting of antipsychotic or other psychotropic drugs, psychotherapy, and/or social interventions), such patients appear to clinicians to be reasonable candidates for mental hospitalization. This belief is reflected in a number of empirical studies of the emergency admission process which demonstrate that the underlying psychiatric disorder rather than the patient's violent behavior plays the primary role in the decision to admit. Monahan and Warren, for example, found that only the occasional patient (less than 5% of patients who are committed to mental hospitals) is committed to the hospital solely because he or she is "dangerous to others." ' 26 This is probably because such patients are often viewed by clinicians as constituting not only a danger to others but also a danger to self (often because their aggression is likely to provoke retaliative assault), or as simultaneously being "gravely disabled." Similarly, Skodol and Karasu found that the physician's decision to hospitalize violent patients was based not on the history of violent behavior per se but, instead, on the basis of a diagnosis of schizophrenia or upon recognition by the clinician that the patient exhibited a major cognitive, perceptual, or behavioral disturbance of a functional, organic, or toxic nature. 2 7 The violent act itself failed to distinguish between hospitalized and nonhospitalized patients. Of those patients deemed dangerous to others because of mental illness, the cases considered suitable for emergency hospitalization are those in which the clinician believes the illness to be affecting the patient's rational and executive powers and/or ability to act autonomously.
CASE EXAMPLE
A twenty-two year old man with a history of manic-depressive disorder was brought to a psychiatric emergency room for evaluation. He had not been sleeping and was extremely angry and irritable. When his brother insisted that he eat and try to sleep, he forcibly struck his brother with a baseball bat. The patient was uncooperative in the emergency room and refused to consider taking lithium. He was, therefore, involuntarily committed to the hospital on an emergency basis. Many persons who are a potential danger to others do not suffer from a psychotic illness but are classified as having "character disorders" or "personality 26 disorders." '30 Clinicians and legal experts differ over whether such persons should be considered "mentally ill" for legal purposes. 3 1 Mental health clinicians may not consider personality-disordered persons as proper subjects for emergency mental hospitalization because their mental disorder is not viewed as a genuine mental illness. Mental health clinicians believe either that such persons can "control" their behavior and therefore ought to suffer its consequences or that such persons are not treatable. These are, however, not always views shared by the legal system.
Part of the characterization problem derives from the variety of ways in which mental illness is defined in state statutes for purposes of involuntary psychiatric hospitalization. Historically, terms such as "mental disorder," "mental disease," "mental illness," "defect," "impairment," "derangement," or even "insanity" have been used. 32 Not all these legal terms necessarily correspond to medical terms or to concepts with which clinicians are familiar. Moreover, while some states, either in their commitment laws or in their mental health regulations, incorporate medical definitions of mental illness or disorder, others do not. The statute in Iowa, for example, defines mental illness quite broadly to mean "every type of mental disease or mental disorder, except that it does not refer to mental retardation. '33 Other states are less dependent upon medical terms in defining mental illness. In New York the legal definition of mental illness relies, in a typically circular fashion, upon the extent or nature of impairment that the person manifests. Mental illness is statutorily defined as "a mental disease or mental condition which is manifested by a disorder or a disturbance in behavior, feeling, thinking, or judgment to such an extent that the person afflicted requires care, treatment and rehabilitation." 34 In Pennsylvania, and in most states, medical and legal concepts are linked. Only persons who are "severely mentally disabled and in need of imme-30. Personality disorders are defined as inflexible, maladaptive, enduring patterns of perceiving, relating to, and thinking about the environment and oneself, which are exhibited in a wide range of important social and personal contexts and cause either significant impairment in social or occupational functioning or subjective distress. ' 35 Furthermore, "a person is severely mentally disabled when, as a result of mental illness, his capacity to exercise self-control, judgment and discretion in the conduct of his affairs and social relations or to care for his own personal needs is so lessened that he poses a clear and present danger of harm to others or to himself." ' 36 Mental illness is then further defined in state regulations to be "those disorders listed in the applicable APA [American Psychiatric Association] Diagnostic and Statistical Manual. ' 37 Arizona's statute gives specific attention to this problem. Arizona defines mental disorder to mean "a substantial disorder of the person's emotional processes, thought, cognition, or memory." Specifically excluded from this definition are "[c]haracter and personality disorders characterized by life long and deeply ingrained anti-social behavior patterns. '38 The confusion over whether personality disorders constitute mental illnesses for the purpose of commitment is given particular importance by empirical findings that a large percentage of prisoners, presumably including most of those convicted of violent crimes, fall into the personality disorder category and more especially into the classification of "antisocial personality disorder.
' 39 These findings suggest that if a broader definition of mental illness including personality disorders were adopted by emergency room clinicians, a large number of those charged with violent crimes would be eligible to enter the mental health system. That personality disorders are frequently treated as mental illnesses is demonstrated by an Iowa study that reported forty-five percent of diagnoses on commitment papers were "short of psychoses." 4 Monahan, Ruggiero, and Friedlander have recently reported similar findings from California. 
A thirty-four year old drug addict who had a history of armed robbery appeared at the emergency room demanding methadone because of poor sleep. He was in some distress, was angry at others, and was distraught because his wife had recently died of a drug overdose. He was threatening revenge on the drug dealers, and he had a loaded gun. The patient refused voluntary hospitalization. Eventually the emergency room personnel "talked the patient down" and persuaded him to give up his gun to them. When the gun was not returned, the patient became quite angry. After further discussion, however, he agreed to return to the emergency room for reevaluation in a few days.
Several months later the patient, in a drug-intoxicated state and again carrying a loaded weapon, was brought by the police to the hospital for involuntary admission. Mentally ill individuals who have a history of violent behavior may not always manifest that violence as a result of their illness. Psychotic patients, for example, may continue to be violent even after their psychosis is controlled by medication. Empirical findings support this conclusion. Thus in their classification of violent persons, Detre and his group found that the majority of violent individuals had an early onset of violent behavior. This category includes a number of persons who can be diagnosed as "antisocial" or "explosive" personalities. Boyd and Merskey, 43 in related work studying the origin of violence in schizophrenic patients, have found that the personal characteristics of aggressive schizophrenic patients resemble those of violence-prone individuals who are not mentally ill more closely than they resemble those of nonaggressive schizophrenic patients. In the experience of Boyd and Merskey, the typical aggressive schizophrenic patient is a young man who has suffered parental brutality, has committed antisocial acts as a child, has frequently abused alcohol, and has used illicit drugs. Kermani also distinguishes a group of mentally ill violent patients, some of whom are psychotic, who are also chronically homicidal and suicidal and whom he labels "violent, depressive personalities" because they have a long history of antisocial behavior and a record of repeated imprisonment for violation of the law. 44 Moreover, socio-environmental and other situational factors contributing to violence among mentally ill persons are identical to factors that provoke or contribute to violence committed by nonmentally ill persons, e.g., the presence or availability of a lethal weapon.
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4 5 This reasoning leads to a conclusion that a substantial portion of the "causes" of violent acts committed by mentally ill persons are independent of mental illness, even when patients also manifest major mental illnesses such as schizophrenia.
Followup studies, tracking mentally abnormal offenders after institutional release, including persons who have been found not guilty by reason of insanity (NGRI), support this idea. These studies demonstrate that subsequent failure, recidivism, and rehospitalization in such patients is predicted by two variables: (1) the offender's age at release (the younger the offender, the greater the danger) and (2) the extensiveness of the previous criminal history. 46 NGRI offenders more nearly resemble other offenders than they do typical psychiatric patients.
4 7 Curing the "mad" may not necessarily remove the "bad" or alter the social prognosis. The epidemiological data discussed by Steadman, Rabkin, and Monahan con- The problem for psychiatry in hospitalizing such patients, even when they are mentally ill, is that although mental illness in such patients may be treated, future violence may not necessarily be prevented. This raises some question about the appropriateness of mental hospitalization for these patients as a response to violence, at least to the extent that the need for mental hospitalization is predicated solely or largely upon the expectation that hospitalization will decrease subsequent violent behavior or improve the patient's social adjustment.
On the other hand, since most of these patients carry diagnoses of both psychotic illness and personality disorders and since the latter can be related to their violent acts, problems identical to those discussed in the preceding section arise here. It may be unclear to both clinicians and the legal system whether a genuine mental illness, even if not the patient's primary illness, is causally related to the patient's violent behavior. If this question is answered affirmatively, commitment, as with a pure personality-disordered individual, may be justified on those grounds alone.
An additional problem also arises with this group. In general, the intent of commitment laws is that patients receive psychiatric hospitalization only when their dangerousness is believed to be a direct result of mental illness. 49 Indeed, many state statutes specifically include the words "as a result of mental illness" when specifying a "dangerousness" requirement for involuntary detention. 50 However, states do not accomplish this in a clear manner. Patients deemed suitable for hospitalization may be described in a conjunctive manner as those both mentally ill and dangerous. 51 Despite the literature discussed above, it is of course often not clear to emergency room clinicians whether a patient's dangerousness is a direct "result of mental illness" or is merely conjoined with mental illness. The practical effect of this problem is that, even though patient dangerousness and mental illness may coexist, and not be causally related, such persons frequently are hospitalized rather than arrested or jailed.
CASE EXAMPLE
After striking his father while in an angry, suspicious state, a nineteen year old patient diagnosed as having schizo-affective schizophrenia was committed to the psychiatric hospital. He was treated with antipsychotic drugs and rapidly became nonpsychotic. Shortly before discharge and without warning, the patient became angry. He bit a nurse in the breast, leading to his "temporary" transfer to long-term care. violent behavior as "characterologic" in origin. Several months later when the patient was again brought to the emergency room by the police, there was hesitation and reluctance by the emergency room staff to admit the patient to the hospital. Even though he was again psychotic and had recently been threatening others, the staff maintained that the hospital had "nothing to offer" this patient in the way of treatment.
Unfortunately, the value of psychiatric hospitalization in decreasing future violence when antisocial behavior and mental illness are believed to coexist (even though not necessarily in a causal relationship) is unproven and inadequately studied.
2
D. Persons Manifesting Extreme Dangerousness to Others With or Without
Mental Illness
This type of person, who is usually brought to the emergency room by others, causes problems in evaluation somewhat different from those in the three previous categories. The problems for emergency room personnel in making dispositions for these persons are not so much theoretical as pragmatic. Regardless of the presence of mental illness, if the crime of which the person is accused is sufficiently violent or the person is seen as excessively dangerous, then hospital staff are reluctant to hospitalize the person. Hospitalization means that heightened security must be provided to guard the person, transforming the ordinary hospital milieu into a prison; alternatively, the risk of the person perpetrating violence on others once hospitalized is present. Although such persons often already have had legal charges brought against them by the police or others, they are sometimes brought to the hospital without having been formally charged.
5 3 Hospital staff may be told to notify the police or others when the patient is "ready for discharge," presumably so that others may then detain the patient. As described in the Monahan study, California commitment procedures include a box on the commitment papers where police may indicate if they wish to be notified when the patient is discharged from emergency hospitalization so that the police can bring charges.
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Such extremely dangerous persons are also brought to the hospital for evaluation consequent to making suicidal gestures or threats to the police after having been taken to jail, or sometimes even on the recommendation of defense counselseemingly for purposes of structuring a legal defense. Some persons in this category also bring themselves to the emergency room.
CASE EXAMPLES
After being remonstrated by his aunt for drinking too much orange juice, a thirty-eight year old man who had been somewhat schizoid and withdrawn in his adaption suddenly and without warning shot both his aunt and his grandparents, cut them up, put them into 52. Rabkin, supra note 5, at 26. 53. If the person is not brought to the emergency room by the police and the authorities have no knowledge of his criminal act, the obligation of the mental health clinician to report the act to the police varies according to jurisdiction. Some states require that physicians report crimes when they have knowledge of them. plastic bags, and buried the bags in his apple orchard. The patient confessed this homicide to emergency room staff, also indicating that he was potentially suicidal. Emergency room staff helped the patient to secure an attorney for himself and obtained the patient's agreement that he would immediately "confess" his crime to the police. With the patient's permission, emergency room personnel then contacted the police to tell them about the possible crime so that they could begin an investigation.
A thirty-two year old cocktail waitress murdered her lover. She became distraught and made a serious suicidal attempt in a motel, which led to her admission to a general medical hospital. Once in the hospital she secured access to a weapon and attempted to shoot a second person. Arrangements were made by the patient's defense attorney to have the patient evaluated at the psychiatric hospital for her continuing suicidal potential. The patient was briefly admitted to the hospital, under police guard, while plans were made to transfer her as soon as possible to the county jail where she could be further evaluated by a psychiatrist for possible transfer to a special forensic psychiatric hospital.
E. Persons Who Are Dangerous to Others But Not Mentally Ill
Many persons who are violent to others are not mentally ill. 55 This issue, however, is quite complicated because it depends upon what nosology or conceptualization of antisocial personality disorder is given credence. The newer DSM-III formulation of antisocial personality disorder makes resolving this issue particularly problematic.
56 DSM-III relies largely upon a descriptive rather than a psychological (DSM-II) approach to the diagnosis of antisocial personality, thereby unfortunately obscuring differences that may exist among ordinary criminals, persons who commit instrumental violence, and persons who manifest the full constellation of antisocial traits. However, unless one is willing to assert a tautology, viz., that all violent behavior is symptomatic of mental disorder or illness, then clearly there do exist nonmentally ill persons who act violently towards others.
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Faced with the prospect of releasing from mental institutions potentially dangerous persons who nevertheless appear free from what has traditionally been regarded as mental illness, some courts have been willing to assert such tautologies. 58 This issue is under continual discussion in case law relating to whether medical or legal formulations of mental disorder should be of primary importance in making release decisions and other types of decisions concerning potentially violent persons. 59 While a few courts have ruled that persons evaluated by staff as free from mental illness need not or cannot be civilly committed (even if they have been dangerous to others or are believed likely to commit violent acts), 6 0 the impli-55. J. MONAHAN cation of these cases (and related cases and statutes in the area of criminal insanity and civil commitment) 6 ' for the functioning of clinical emergency room mental health personnel has yet to be explored.
However, many violent, nonpsychotic persons, especially those with long criminal records, do appear to clinicians to be logical candidates for the criminal justice system rather than the mental health system, especially when they are brought to the emergency room by the police. As noted above, at least one state, Arizona, excludes character pathology in its definition of mental disorder for purposes of mental health commitment. 62 Other states exclude drug addiction and alcoholism when these conditions are the sole evidence of mental disorder for purposes of commitment.
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IV OBSTACLES TO THE TRANSFER OF DANGEROUS PERSONS TO THE CRIMINAL JUSTICE SYSTEM
It should be evident from the preceding discussion that members of four of the five categories of dangerous persons who are subject to evaluation in the psychiatric emergency room may be appropriate candidates for transfer to the criminal justice system. This is not to suggest that criminal sanctions necessarily ought to be employed against dangerous persons who have committed no criminal acts. Following Szasz, Stone, and others, however, this article assumes that the decision of whether to apply sanctions is more properly made by the criminal justice system than by the mental health system. This article now considers the duties of clinicians in conducting the emergency evaluation and how those duties and other legal issues may impede a transfer of responsibility to the criminal justice system.
A. The Duty to Evaluate, Treat, and/or Refer
Hospital and emergency room law indicates that clinicians have a duty to evaluate carefully and reasonably the treatment and hospitalization needs of all persons in emergency rooms who are brought to them by others or who come of their own accord. 64 Neither a government hospital or a voluntary hospital with an emergency room may hold itself out as providing such care and then refuse to provide it, even if the person appears to be unable to pay. 65 However, the rendering of emergency care does not commit the hospital to admit patients when it is not adequately equipped to give them continuing treatment.68 Instead, the hospital is under a positive duty to transfer a patient to another institution along with appropriate medical information if it does not have the appropriate facilities to care properly for the patient and if the circumstances indicate the patient requires transfer. 69 In general, the requirement for transfer contemplates transfer to another health facility, not transfer to the custody of the police.
As a result of emergency room evaluations, some mental patients will be hospitalized voluntarily; others who meet emergency commitment or detention criteria of state mental health laws but who resist hospitalization will be admitted involuntarily. Still other persons will be determined to be neither foreseeably dangerous to others or to self'° nor to require immediate hospitalization for therapeutic reasons. Such persons are usually referred elsewhere to receive later outpatient treatment or may be sent home with no follow-up care whatsoever. Assuming that mental health clinicians make and carefully document their determinations and dispositions in accord with usual professional standards, obtaining consultation where appropriate, they are likely to be judged to have met their duty of care to the patient or to others. 7 These obligations, which have an ethical as well as a legal basis, are likely to discourage transfer to the criminal justice system for persons who are mentally ill, presumed treatable, and dangerous, especially where the causal link between mental illness and the dangerousness is uncertain.
Although no legal precedents address this point directly, it is arguable that the clinician violates his duty to care for the person he has evaluated by refusing to admit him even though treatment is warranted. Although referral to a more appropriate facility is always an option for the clinician, correctional facilities are notoriously unlikely to fall into this category. The absence of mental health services in most jails and prisons, including the absence of alcohol and other drug detoxification programs, contributes to the emergency room clinician's reluctance to refer dangerous-to-others patients to correctional rather than to medical settings. 7 72. Should the person be so referred, information about his or her condition should be given to the police for transmission to the jail psychiatrist so that the patient's treatment needs may be met in jail or elsewhere. Information concerning the patient's recent history, present medications, and suicide or homicide potential is especially important. Some jurisdictions now have special, mental health units in jails such as the one recently created at the Allegheny County Jail (Pittsburgh, Pennsylvania) as a result of the decision in Inmates of Allegheny County Jail v. Pierce, 612 F.2d 754 (3d Cir. 1979). See also Owens-El v.
that meaningful or sustained efforts to treat mentally ill persons in jails or prisons will be implemented.
Although the person's dangerous behavior might better be dealt with in the criminal system, the presence of treatable mental illness may lead clinicians to focus on that aspect of the person's condition and to accept the patient into the psychiatric hospital. This is especially likely to occur when the person is desirous of receiving care. Even when the patient does not desire care, the clinician, whose personal bias and legal obligation will be to treat, will unconsciously perceive a causal link between dangerousness and illness that may not be clearly present.
B. The Duty to Protect Third Parties From Dangerous Persons
The duty to protect others from dangerous persons might be expressed in two ways: an affirmative duty to commit dangerous persons and a negative duty to avoid harm to third parties. These will be considered in turn.
1. An A rmatve Duto to Commit Dangerous Persons. Interestingly, there are very few cases that specifically address the psychiatrist's "duty to commit," and it is debatable whether any such duty exists in the law. Mental health statutes are typically "permissive" rather than mandatory in language; they delineate circumstances in which the mental health clinician may commit patients deemed dangerous to others rather than conditions in which patients shall be committed.
In In Pennsylvania, mental health regulations specifically permit mental hospitals to share information about patients with prison or correctional authorities (even nonconsensually) when transfer from hospital to prison is contemplated and when clinicians determine that release of such information is essential to ensure continuing adequate care for the patient. Admisston and Commitment Procedures, § 7100.111.2(a)(1), 9 PA. ADMIN. BULL. 320 (1979 from the hospital foreseeably dangerous patients who do subsequent harm. 77 Nevertheless, these types of cases do not stand for the proposition that clinicians must initially or uniformly confine all persons who are deemed possibly or foreseeably dangerous. In 1978 a court of appeals in Ohio reviewed the Western Reserve Psychiatric Habilitation Center's failure to readmit a discharged patient who three months after being released shot and killed a person. 78 While upholding the potential liability of the hospital for release of a patient known (or who should have been known) to be dangerous, the Ohio court rejected "a duty as to readmission similar to the duty of care in discharging" because this "would in effect require the admission of all persons suspected by lay people to be dangerous. The dissimilarities of circumstances and pragmatic effect convinces us that mental hospitals and doctors are not generally under a legal duty to third parties as to decisions not to admit or to readmit a patient.
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Greenberg v. Barbour, 8 0 a 1971 case from Pennsylvania sometimes cited as delineating a duty for psychiatric clinicians to admit or to control dangerous mental patients, is ambiguous concerning any so-called "duty to commit." In Greenberg, an admitting room physician failed to examine a patient after it had been determined previously, through telephone calls, that the patient was potentially dangerous and should be admitted. The patient subsequently ran away and injured another. Rather than standing for "a duty to commit," Greenberg suggests that the court was concerned about the potentially negligent manner in which the patient was evaluated after having arrived at the emergency room. The patient was not promptly examined and proper information may not have been transmitted from one physician to another. One reason a duty for mental health clinicians to commit or admit dangerous mental patients has not arisen is because courts have concluded that psychiatry is an inexact science and that outpatient evaluations made prior to mental health admission do not provide sufficient information upon which to make a reliable determination of the need for hospitalization. "In most instances, the doctor or hospital has only the assessment of lay people as to the condition of the 'patient,' as opposed to the opinions of medical experts after admitting, observing, and examining the patient.""' Such reasoning, however, may not protect emergency room clinicians who in fact determine their patients to be dangerous but who then fail to take any action to prevent the dangerous behavior from occurring. Another factor mitigating against the courts' articulation of a clear-cut "duty to commit" is that such a duty placed upon mental health professionals might be contrary to public policy because it would result in excessive numbers of commit-ments to mental hospitals. State mental health laws therefore typically include provisions immunizing mental health professionals against potential liability with respect to commitment and even release decisions (assuming the absence of gross negligence), thereby encouraging mental health professionals to exercise discretion in the treatment of the mentally ill. 83 For example, when in Tarasoffll 4 the court articulated a duty for psychotherapists to take steps to protect others from patients whom they knew or should have known to be dangerous (which duty might include making. warnings to others or notifying the police), the court also ruled that the defendants had immunity under state law from suit for their failure to confine the dangerous person.
8 5
In summary, the absence of a duty to commit implies that if the patient's behavior can be managed through outpatient care (i.e., a reasonable treatment plan can be formulated and initiated while the patient is still in the emergency room), then outpatient treatment may suffice. For some patients, outpatient treatment might even be required in accord with the least restrictive alternative doctrine. 86 Of note here are Levinson and Ramsey's recent empirical findings that the patient's future environment, including the -stress that the environment places on the patient, is the key factor relating to the emergence of subsequent violent behavior.
8 7 Assuming the patient is not admitted, the clinician may, therefore, be obligated prior to the patient's release from the hospital to enlist the patient's family, friends, and/or other support system members in supporting the treatment plan. This approach of involving others has the added advantages of sensitizing them to the patient's potential dangerousness and thus helping them to structure the patient's future environment to prevent violence from materializing. Potential victims may be called on the telephone or even summoned directly to the emergency room to engage in therapy with the patient. [Vol. 45: No. 3 participation in psychiatric day care treatment at a veterans administration hospital. The day care treatment lasted for approximately one month, after which the patient ceased treatment against the advice of his doctors. The following month the patient entered a nightclub and fired a shotgun into a crowded dining room, killing the plaintiff's decedent, Mr. Lipari, and wounding Lipari's wife. The plaintiff alleged that the Veterans Administration was negligent in failing to detain the patient or in failing to initiate civil commitment proceedings against him. The district court ruled that it could not say as "a matter of law that a reasonable therapist would never be required to take precautions other than warnings, or that there is never a duty to attempt to detain a patient." 9°P roblems arise in applying Lipar:; Tarasof II, and other cases that have declared a psychiatrist's duty to protect third parties 9 ' to the situation of emergency room clinicians whose patients are deemed dangerous to others but not proper candidates for mental hospitalization. In part, this is because there is continuing disagreement about the justification for the courts' rulings in these cases. The courts have relied on different theories to justify why mental health clinicians are obligated to attempt to protect third parties from expectable violent behavior committed by patients. For example, although TarasoffII is usually cited for its conclusion that the psychotherapist-patient relationship creates a special exception to the general rule of tort liability that no person has a duty to control the behavior of another, 9 2 the Tarasoff II court failed to explain exactly what it was about the doctor-patient relationship that gives rise to the clinician's duty. 9 3 To the extent that the clinician's duty to take steps to protect others is predicated upon either the authority or the right that clinicians have to control patients (or upon the fact of control as already exercised in emergency room evaluations), such circumstances may no longer exist when, as a result of evaluation, a patient is found not to meet criteria for mental health commitment because he is not mentally ill and when the patient then terminates the doctor-patient relationship by refusing further care. In this regard, it is notable that the TarasoffII court specifically declined to rule whether "foreseeability alone," absent a therapist-patient relationship, generates a duty for a therapist to take steps to protect others from the dangerous proclivities of a patient. 94 An alternative theory that may generate a duty for emergency room clinicians to take steps to prevent dangerous behavior from being manifested by persons deemed not mentally ill or not suitable for mental hospitalization is provided by Professor George Dix:
The basic arguments in favor of imposing a duty to warn [protect] dangerous conduct on the part of their patients. Consequently the law should provide an incentive for them to anticipate such conduct, and, when it is anticipated, to take reasonable steps to prevent it. 95 Granting that clinicians have problems in predicting future violence, it can be argued that when mental health clinicians do in fact determine a person to be presently dangerous to others (even if not mentally ill), they ought to act upon such information. The moral duty gives rise to a legal duty.
96
The court's decision in McIntosh v. Milano is also instructive here.
9 7 McIntosh, more clearly than Tarasoffi, predicates the clinician's duty to act not only on the fact of the therapist-patient relationship, but also on the historical duty of the medical profession to protect the public welfare as, for example, in preventing the spread of infectious disease. By similar reasoning, emergency room physicians are in a position to protect the general public from dangerous persons who confess crimes or from persons with "character disorders" who are not suitable for mental health treatment but who are, nevertheless, imminently dangerous to others. Furthermore, although some case law suggests that there is no duty to protect others when the potential victim is unknown, 98 these precedents may not apply when the clinician has knowledge about whom the patient's victim may be. It should be evident how these obligations inhibit the transfer of dangerous, nonmentally ill persons, dangerous, character-disordered persons, and dangerous, mentally ill persons with uncertain causal links to the criminal justice system. As the TarasoffI holding made clear, the obligation to protect third parties may devolve upon the clinician, regardless of intervention or nonintervention by the police.
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The initial decision of the police to bring the person to the hospital rather than to jail is, however, often predicated upon police judgment that, for this person, handling by the mental health system is more appropriate than handling by the legal system. 1 0° Even when reinvolved, the police are often reluctant to 197 (1978) . Courts, however, tend to be skeptical about such a maneuver, especially if the patient is otherwise judged a candidate for mental hospitalization or if the patient is already hospitalized as mentally ill. When an attendant at a mental hospital charged a manic-depressive patient with creating a disturbance at the hospital, the Superior Court of New Jersey declared that:
To convict the involuntary committee of a quasi-criminal offense for displaying the symptoms of his illness while in a place intended to treat that illness, and upon the complaint of one whose duty it is to have the care and custody of such a patient, imposes punishment where none can be either constitutionally or morally justified. [Vol. 45: No. 3 the police often leave the psychiatric emergency room after the person is brought in for evaluation. The police assume that as a result of the evaluation the patient will either be hospitalized or the clinician will arrange for an alternative disposition. Attempting to reinvolve the police in the patient's care, and sometimes even finding the police to inform them that the patient is not presently ill and does not qualify for mental hospitalization, can be both time consuming and nonproductive.
10 2 Thus, uncertain of the response of the police to a request for arrest of the person and aware that often these persons will not have committed chargeable offenses, the clinician has every incentive to maintain control of the dangerous person by hospitalizing him. There is a further disincentive.to cooperating with the criminal justice system to effectuate a transfer, even when that system may be receptive to the idea. Agreeing to inform the police of the results of an evaluation leaves the clinician potentially liable for untoward occurrences should he fail to follow through with the promised information. 1 03 This may be the result of a simple lapse of memory, a concern over the ethical issues at stake, or, most commonly, the transfer of responsibility for the person from one clinician or facility to another. 0 4 In the last situation, the failure to communicate the agreement to notify the police to the receiving clinician, as when shifts change, may give rise to a charge of negligence should harm occur. Rather than obligating themselves in this way, clinicians may decide that it is easier simply to avoid contact with the criminal justice system altogether, thus eliminating one source of potential liability.
C. The Duty to Protect Confidential Communications
In many states emergency evaluations are included in statutory provisions that guarantee the confidentiality of information gathered in mental health care. Tort remedies for breach of confidentiality also exist. 1°6 In addition, the psychiatric profession and other mental health professions have strong statements in their codes of ethics governing the disclosure of information obtained in confidence.
1 0 7
Any effort to transfer to the custody of the police without their consent persons who have been evaluated in an emergency room necessarily involves a massive breach of confidentiality. Clinicians may be uncertain whether they have the legal or ethical right to reveal information about a patient's dangerousness to the police, particularly if no crime has occurred. The above concerns do not mean that clinicians, when they view themselves as justified in so doing, lack support for breaking a person's confidences or initiating steps to prevent others from being harmed. 0 Already promulgated ethical codes and guidelines of the American Psychiatric Association clearly indicate that it is ethically permissible for psychiatrists to take necessary steps to protect others. 10 9 Furthermore, there are recent cases that exonerate physicians from having broken the patient's confidentiality when the patient is determined to be dangerous to himself, others, or others' property.' I°T he APA Board of Trustees has also recently recommended the following addition to the Principles of Medical Ethics for Psychiatry: "An ethical psychiatrist may refuse to provide psychiatric treatment to a person who, in the psychiatrist's opinion, cannot be diagnosed as having a mental illness amenable to such treatment."
1 1 Were such a provision of the psychiatrist's ethical code to become final, it would heighten rather than lessen uncertainty for psychiatrists who perform emergency evaluations of potentially dangerous persons, for in rejecting a person for treatment the psychiatrist may still need to decide what to do next about the patient's dangerous proclivities.
Unfortunately, the law is not at all clear on this matter. Courts in two states have rejected the Tarasof II doctrine that mental health professionals' obligation to protect third parties outweighs their obligation to protect their patients' confidentiality.
11 2 Unable or unwilling to breach confidentiality, or confused about their ability to do so, yet fearful of the consequences that might ensue from releasing dangerous persons outright, clinicians have an incentive to take the only effective measure available to prevent violent acts-hospitalize the dangerous Our clinical experience suggests that when information about a person's potential dangerousness is shared with others, it is best to do so openly in the presence of and/or with the knowledge of the person who is threatening. Danger may be increased rather than decreased when information about dangerous persons is given to others behind a person's back. Clinicians should, therefore, be honest and straightforward in explaining to persons who are dangerous to others exactly why they intend to share information with others while also obtaining the patient's consent to do this whenever possible. Such an approach communicates to the dangerous person not only the clinician's legitimate concern for the safety of others, but also his concern for the welfare of the dangerous person. The therapeutic task is to help the person recognize that by having divulged information to the clinician or to others, the person has, in effect, already asked for help in controlling his or her violent behavior.
109. American Psychiatric Ass'n, supra note 107, § 4(8) at 6. person. This is especially true if the person can be considered to have any diagnosable mental disorder.
Even those clinicians who are concerned about the use of the psychiatric care system for the control of dangerous behavior may be reluctant to inform the police about the person's potential dangerousness. For physicians to attempt to rid mental hospitals of social control functions by not admitting to the hospital certain dangerous persons only to attempt to control these persons' dangerous behavior in other ways (e.g., by having these persons arrested) is somewhat paradoxical. The clinician has still used his authority and knowledge not to treat but to control.
Psychiatrists are reluctant to turn emergency rooms into screening clinics wherein dangerous and nontreatable persons are identified for purposes of further processing under the legal system," l 3 possibly violating their privacy rights as citizens. Once more clinicians face a strong temptation to deal with the problem within the mental health system.
D. Other Legal Problems Impeding Transfer to the Criminal Justice System
Having completed the emergency evaluation and determined that the person does not meet the statutory criteria for involuntary commitment, the clinician's authority to detain the person further is unclear. Should the person desire to leave, the basis for detention may be a citizen's arrest. In most states private persons (emergency room staff) can perform a citizen's arrest if they have reasonable grounds to believe that a felony has been committed, even though not in their view or presence, or if a misdemeanor has been committed in their view or presence. 1 4 "Reasonable grounds" is tested on the basis of what the ordinary, reasonable person would have perceived in the situation. Private citizens are not held to the same strict standards to which the police are held. A citizen may act on information furnished by an informer without testing the informer's credibility and reliability and without corroborating the information by facts within the citizen's personal knowledge." 5 Of course, there is no affirmative legal duty for emergency room staff to initiate a citizen's arrest.
In the interest of staff and other patient safety, care must be exercised in any attempt to restrain or apprehend the dangerous person. Notifying the police to apprehend the dangerous person may be the only cautious alternative in initiating the citizen's arrest. However, notifying the police without apprehension of the violent person in reality does not serve as a citizen's arrest. Such action merely serves as a notice to the police that there is probable cause that a dangerous person has participated in criminal activity and that a citizen is willing to testify as to why he believes there is probable cause. Citizen's arrest by emergency room staff serves primarily as an instrument to demonstrate to the police the seriousness of a situa-tion and the willingness of the people involved to testify during formal proceedings.
The foregoing discussion should make evident the limitations of the citizen's arrest as a means of detaining dangerous persons. Those who have committed no crime and those who admit to misdemeanors such as simple assault but whom the clinician believes dangerous cannot be detained in this manner. Although in most cases the clinician who decides to involve the police may be able to do so without the knowledge of the person under evaluation, if the person discovers that the police have been summoned and attempts to leave, the legal basis for detaining him is not apparent.
V CONCLUSION
This article is an initial attempt to catalog and discuss the many legal, clinical, and ethical complexities that confront mental health clinicians who evaluate dangerous-to-others persons to determine whether these persons are reasonable candidates for mental hospitalization. The multiplicity of issues that clinicians must face in making such decisions can sometimes overwhelm the critical faculties of even the most experienced clinicians.
For dangerous mentally ill or nonmentally ill persons to be sent to jails or prisons (instead of being hospitalized), emergency room clinicians must overcome not only difficult problems inherent in the prediction of dangerousness and in assessing causation of violent behavior but also problems in interpreting legal and medical definitions of mental disorder. Clinicians must also face practical issues involved in making transfers to the criminal justice system, problems in avoiding liability while attempting to reduce the probability that others will suffer future harm unnecessarily, and problems related to the legal and ethical principles of confidentiality. In practice these issues often become so complicated that once a person is brought to the emergency room and is evaluated by an emergency room clinician as dangerous to others, this person is hospitalized.
Mental hospitalization is the easiest option for clinicians to pursue that will ensure both treatment for the patient and protection for others. This is true even when the clinician finds it personally and professionally distasteful to admit the person to the hospital. Thus as long as family members, police, and even patients themselves continue to come to mental hospitals with complaints relating to a person's violent behavior (whether already accomplished or threatened), such persons will continue to be hospitalized, regardless of the criticism that it is not psychiatry's role to perform a social control function. The only effective means of preventing mental hospitals from fulfilling this role is the attainment of greater societal consensus that potentially dangerous persons should not be brought to the mental hospital for evaluation in the first place. To achieve this, a major educational campaign would have to be mounted to convince both the general public and the police that persons who manifest dangerous, violent behavior towards others that does not result from mental illness truly belong in the criminal justice [Vol. 45: No. 3 system. Realistically, however, such a campaign is likely neither to occur nor to be effective.
It is unlikely .that there will be many significant reforms in this area of mental health law, as in most other areas of mental health law, until there is better understanding about the fundamental causes of patients' disordered behaviors (including why persons become violent)." 6 The cry to incarcerate rather than to hospitalize dangerous-to-others persons brought to the emergency room is in most instances a cry in the wilderness.
116. Se Roth, supra note 15, at 394-95. Such knowledge should ultimately be coupled with the development of more effective intervention strategies for preventing violent behavior.
